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INTRODUCTION

Since August, 1999, assisted living facilities have been required to obtain a license from
and be regulated by the Department of Health (DOH) in accordance with Hawaii
Revised Statutes Section 321-15.1 and HAR Title 11, Chapter 90.

With the aging of Hawaii’s population, questions have been raised about allowing
condominiums and cooperative housing corporation projects to become licensed as
assisted living facilities to provide assisted living services for residents.

Act 185 of the 2003 legislative session required the DOH and the Hawaii Real Estate
Commission to conduct a study and report to the 2004 legislature on the impact and
feasibility of such licensing. (Exhibit A)
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SUMMARY OF FINDINGS AND RECOMMENDATIONS

A. Licensing of condominiums and cooperative housing corporation projects as
assisted living facilities is not a significant problem.  There is little, if any, interest
among existing projects and new projects can be handled through the existing
laws and procedures.

B. The area of greater concern is permitting projects without liability, to identify
owners and residents which may need assisted living services and directing
those identified to such services.

C. Any project which provides assisted living services, whether directly or through
another person or entity, should be licensed.

D. Any providers of assisted living services should be licensed.
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ADVISORY GROUP PROCESS

An advisory group was formed including interested and knowledgeable persons from
the community.  A list of participants is included as Exhibit B. The group met on eight (8)
occasions from July, 2003 to November, 2003.  A public informational briefing was held
on October 14, 2003 at the State Capitol Auditorium to discuss the work of the
committee.  (Exhibit C)
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AGING IN PLACE

The current and projected increase in the number of seniors in Hawaii is well
recognized.  The overwhelming preference of seniors is to remain in their homes until a
need for an acute level of care arises and hospitalization is required.  Then, the goal is
to return home as soon as possible.  However, with the limitations that aging imposes,
staying in one’s home – or “aging in place” – becomes possible only if assistance is
available to these seniors.  The nature and scope of the required assistance varies case
by case and individual by individual but invariably will include at least some assistance
with one’s activities of daily living (ADL) or instrumental activities of daily living (IADL)
that are often taken for granted.  And, as the aging continues, the need of assistance
increases and becomes essential to the senior’s safety and health of others in the
condominium or cooperative housing community in which the senior resides.  Further,
there may come a time when the needed level of substitute care assistance adequately
be provided in one’s home.
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ONE KALAKAUA SENIOR LIVING

Interest in the condominium/cooperative housing assisted living issue was prepared by
a few owners/residents at the One Kalakaua Senior Living Project.  One Kalakaua pre-
dates DOH regulation of assisted living facilities.  It is unique; there is no other project in
Hawaii which was designed, built, and marketed for seniors as a condominium or co-
operative providing services which would require a DOH issued assisted living facility
license.  This was recognized in the Condominium Public Report which specifically
noted that the project provided services and amenities not ordinarily found in a
condominium.

DOH determined that if One Kalakaua was going to continue to provide the “assistance
in living” services it had been providing since it opened in 1997, it needed to obtain an
assisted living facility license as per Title 11 Chapter 90.  One Kalakaua decided
through its governing body, its Board of Directors, to do so and it was issued a
provisional license effective August 8, 2002 until April 30, 2003, and a full license which
expires April 30, 2005.

While the ALF license became required after One Kalakaua’s development, the project
has had various licenses relating to its senior services from inception.  For example, its
skilled nursing facility (currently leased to a vendor) was always licensed under Title 11
Chapter 94 Intermediate Care/Skilled Nursing Facility (SNF), as was its kitchen facilities
under Title 11 Chapter Food Establishment Code, which are used for all residents, as
well as the skilled nursing patients.

The issues involving One Kalakaua are the subject of pending litigation. Since the
circumstances of this project are unique and the interpretation of its governing
documents is presently being determined in court, it should not be the basis for
legislative action.
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NEW PROJECTS

A variety of “senior living” developments have been proposed.  The Hawaii Real Estate
Commission can and is prepared to address the concerns regarding licensing,
insurance, owner liability, allocation of fees and other matters in the usual course of its
review.   It should also be noted that some of the largest senior housing involving
assisted living services is being developed outside of the condominium and cooperative
housing corporation ownership models.  The Real Estate Commission may also look to
descriptions of condominium models and cooperative housing corporation models of
senior living communities which offer a continuous care and health services not found in
a typical condominium or cooperative housing model.
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CONVERSION OF EXISTING PROJECTS

There is little, if any, interest among condominiums and co-operative housing
corporations in becoming licensed as assisted living facilities.  There is, however,
considerable concern by association owners and residents regarding the needs of the
residents of these projects who may require assistance as they age and that assistance
be available so that a resident may continue to remain in one’s home as long as
possible.

This concern is admirable and the willingness to seek a way to meet an aging resident’s
needs is an important part of any system that will be successful in fostering aging in
place.  The issue of licensing is really a distraction from the core issue:  how should
DOH and other state agencies regulate the provision of assisted care and health
services to the elderly.  The elderly are easily exploited and are at great risk for serious
harm and even abuse from sub-standard services.

Licensing of assisted living services is essential to protecting the elderly.  Exempting
condominiums and co-operatives from licensing, solely because of legal status,
exposes the very people the projects are seeking to help, from the protection that they
need.
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RESPONSES TO SPECIFIC QUESTIONS/CONCERNS

A. The existing definition of "assisted living services" is appropriate for condominium
or cooperative housing corporation projects.  The nature of ownership of the
housing services does not change the need for licensing.

B. Providing assisted living services will have an impact on liability and worker’s
compensation insurance availability and cost. It will not affect property/casualty
insurance.  It will, however, also have an impact on the potential liability of the
owners and directors of a project.  It is important to recognize that this impact is
not the result of the license; it is the product of providing the services. In
choosing between licensed and unlicensed services, a project with a license,
however, is in a better position relating to insurance and liability because DOH
provides some independent assurance of quality through surveys, on-going
monitoring and a process for immediate responses to complaints and problems.

C. The impact of licensing on property and resale values is uncertain.  In the case of
One Kalakaua, the units sold at a premium because of the bundle of senior
services promised.  The building had originally been marketed unsuccessfully as
a conventional condominium without assisted living and other senior services.
The impact on other projects is uncertain and would be only speculation.

D. The issue of apportionment of costs and fees between the individual owners of
the project and the Association is best decided on a case-by-case basis.  There
is so much variation in the type and range of services provided that it is
impossible to effectively generalize.

E. The licensing of vendors that would provide assisted living services to residents
of a condominium or cooperative housing corporation project is under the
jurisdiction of the DOH through its licensing of home health agencies as set forth
in Title 11 Chapter 97 Home Health Agencies.
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LIABILITY REDUCTION FOR PROJECTS

In order to meet the needs of project residents while limiting the liability of the project,
one proposal is to permit “splitting” existing owner’s associations.  This has been
analyzed in detail and appears to be unworkable.  An analysis of the issue and options
is provided as Exhibit D.

There are, however, other options to address the recurring concern over allowing a
project to provide at least a basic response to the needs of its residents relating to aging
and aging in place.  An amendment to Chapter 514A would provide a good faith
limitation on liability in limited circumstances as follows:

A. Purpose of Additional Language to Chapter 514A:

To limit the liability of Condominium Associations and their Directors and
Condominium Owners and their agents and condominium residents, acting
through an Association Board of Directors, regarding actions and assessments
and recommendations by an Association’s Board of Directors with respect to
elderly condominium residents/(elderly being defined as age 62 and over) who, in
order to live independently, appear to require services and assistance in order to
maintain independence without posing any harm to oneself or to others, and
without being disruptive to the condominium community.

B. Problems of Residents Aging and Aging in Place in a Condominium:

Problems that an elderly condominium apartment resident confronts with respect
to aging and to aging in place include, but are not limited to:

1) Being unable to clean and maintain an independent unit.

2) Being mentally confused.

3) Being abusive to others.

4) Being unable to care appropriately for oneself.

5) Being unable to arrange for home care.

6) Feeling very alone and neglected.

7) Making inappropriate requests of others for assistance.
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C. Barriers to Assessing and Helping Elderly Residents in a Condominium:

Barriers that a Condominium Association and its Board and apartment owners
and residents confront with respect to an elderly resident who is aging and aging
in place and who is experiencing one or more of the above noted problems are:

1) An elderly resident who is afraid to talk about his, her, or their
problems.

2) Denial by an elderly resident that a problem exists.

3) An inability to assess reported problems with an elderly resident and
an inability to recommend programs and services to help an elderly
resident alleviate a problem or problems with respect to aging, aging in
place and related elderly challenges.

4) Legal liability and much higher insurance costs for all involved if
owners and residents, through the Association’s Board, attempt to
assess problems and to see that services are provided for an elderly
resident.

5) An inability to present in a legal forum, if needed, recommended
programs and services for those elderly residents who are
experiencing physical and cognitive disabilities and chronic health
problems that make it difficult for such an elderly resident to live
independently in his/her/their condominium apartment without help,
and without posing any harm to oneself or to others, and without being
disruptive to the condominium community.

The proposed amendment to Chapter 514A which is included as Exhibit E would be a
useful step in allowing projects to assist residents without taking on liability.
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EXHIBIT A

ACT 185

















EXHIBIT B

ADVISORY GROUP PARTICIPANTS



ADVISORY GROUP PARTICIPANT

Name Background
David Andrew, M.D. Physician
Kenneth Chong Real Estate Developer
Camille Chun-Hoon Executive Office on Aging
Lois Ekimoto Hawaiiana Management Company
David Fitzgerald Pohai Nani
Steve Glanstein Community Association Institute
Mitchell Imanaka Real Estate Commssion,

Attorney (Imanaka, Kudo & Fujimoto)
Karen Iwamoto Hawaii Association of Realtors
Calvin Kimura Real Estate Commission
Alicia Maluafiti AARP Hawaii
Tricia Medeiros The Plaza at Punchbowl
Frances Nishioka Palolo Chinese Home
Robert Ogawa Hawaii Long Term Care Association
Dianne Okumura Department of Health
Margaret Salvador Arcadia
Pat Sasaki Executive Office on Aging
Surita Savio Insurance Associates
Jean Seki Wells Fargo
Karen Thorp Arcadia
Emmet White Arcadia
Suzie White Arcadia
James Wright Attorney
Cynthia Yee Real Estate Commission
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Informational Briefing on
Act 185

Relating To Assisted Living Facilities

Pursuant to the mandate of Act 185 the Department of Health and the Real Estate
Commission will present information on the impact and feasibility of allowing
condominium and cooperative housing corporation projects to become licensed as
Assisted Living Facilities to provide Assisted Living services for its residents, with
Questions and Answers to follow.

Date: Tuesday, October 14, 2003
Time: 9:00 a.m. ─ 11:00 a.m.
Place: State Capitol Auditorium

 Overview of Ramifications of Splitting the Association in Two
Steve Glanstein, Community Associations Institute

 Overviews of Insurance Ramifications
Sarita Savio, Insurance Association, Inc.

 Overview of the Lendor’s Perspective
Jean Seki, Wells Fargo Home Mortgage, Inc.

 Overview of the Fee Structure
David Fitzgerald, Pohai Nani

 An Association Void of Liability
Emmet White, Arcadia

 Licensing of Vendors
Dianne Okumura, Office of Health Care Assurance

 Recodification of Condo Laws
Gordon Arakaki, Department of Commerce and Consumer Affairs

 Definition of Assisted Living Facilities
Robert Ogawa, Hawaii Long Term Association

 Comments
Dr. Jane K. Kadohiro, Dr.P.H., APRN, CDE, Deputy Director of Health

Written comments will be accepted by close of business October 28, 2003.  Please submit two copies to:

Dianne Okumura, Chief
Office of Health Care Assurance

c/o 1250 Punchbowl Street, Room 237
Honolulu, Hawaii 96813





















Proposal for additional language to 514A where an
Association acting in good faith avoids liability

with respect to matters relating to residents
aging and aging in place

1. Purpose of Additional Language:

To limit the liability of Condominium Associations and their Directors and

Condominium Owners and their agents and condominium residents, acting

through an Association Board of Directors, regarding actions and assessments

and recommendations by an Association’s Board of Directors with respect to

elderly condominium residents/(elderly being defined as age 62 and over) who,

in order to live independently, appear to require services and assistance in order

to maintain independence without posing any harm to oneself or to others, and

without being disruptive to the condominium community.

2. Problems of Residents Aging and Aging in Place in a Condominium:

Problems that an elderly condominium apartment resident confronts with

respect to aging and to aging in place include, but are not limited to:

1) Being unable to clean and maintain an independent unit.

2) Being mentally confused.

3) Being abusive to others.

4) Being unable to care appropriately for oneself.

5) Being unable to arrange for home care.

6) Feeling very alone and neglected.

7) Making inappropriate requests of others for assistance.



3. Barriers to Assessing and Helping Elderly Residents in a Condominium:

Barriers that a Condominium Association and its Board and apartment owners

and residents confront with respect to an elderly resident who is aging and

aging in place and who is experiencing one or more of the above noted

problems are:

1) An elderly resident who is afraid to talk about his, her, or their

problems.

2) Denial by an elderly resident that a problems exists.

3) An inability to assess reported problems with an elderly resident

and an inability to recommend programs and services to help an

elderly resident alleviate a problem or problems with respect to

aging, aging in place and related elderly challenges.

4) Legal liability and much higher insurance costs for all involved if

owners and residents, through the Association’s Board, attempt to

assess problems and to see that services are provided for an elderly

resident.

5) An inability to present in a legal forum, if needed, recommended

programs and services for those elderly residents who are

experiencing physical and cognitive disabilities and chronic health

problems that make it difficult for such an elderly resident to live

independently in his/her/their condominium apartment without

help, and without posing any harm to oneself or to others, and

without being disruptive to the condominium community.



4. Limiting Liability for Actions taken by an Association and its Members:

a) .No liability for reports, observations, complaints and recommendations:
The Association, its Directors, Apartment Owners and their agents and

residents, acting through an Association’s Board, shall not have any legal

responsibility or legal liability, with respect to any actions and

recommendations the Board takes on any report, observation, or complaint

made, or with respect to any recommendation or referral given, which

relates to an elderly condominium resident who, because of the problems

of aging and aging in place herein enumerated, may require services and

assistance to maintain independent living in the condominium unit in

which the elderly resident resides so that the resident will not pose any

harm to oneself or to others, and will not be disruptive to the condominium

community

b) No liability for assessments and recommendations:

Upon a report, observation or complaint relating to an elderly resident

aging or aging in place which notes a problem similar in nature to the

problems herein enumerated, the Board may, in good faith, and without

legal responsibility or liability, request a functional assessment regarding

the condition of an elderly resident as well as recommendations for the

services which the elderly resident may require to maintain a level of

independence that enables such resident to avoid any harm to oneself or to

others, and to avoid disruption to the condominium community.  The

Board may, upon request, or unilaterally, and without legal responsibility

or liability, recommend available services to an elderly resident which

might enable such elderly resident to maintain a level of independent



living with assistance, enabling in turn, such elderly resident to avoid any

harm to himself or herself, or others, and to avoid disruption to the

condominium community.

c) No Affirmative Duty regarding assessments and recommendations:

There is no affirmative duty on the part of the Association, its Board, nor

on the condominium apartment owners or apartment residents to request or

require an assessment and recommendations with respect to an elderly

condominium apartment resident when he or she may be experiencing the

problems related to aging and aging in place herein enumerated.  The

Association, its Board, apartment owners and residents are not legally

responsible nor liable for not requesting or declining to request a

functional assessment of, and recommendations for, an elderly resident

regarding problems relating to aging and aging in place.

d) No liability for actions filed:

In the event an elderly resident ignores or rejects a request for, or the

results from, an assessment and recommendations, the Association, with

no liability for cross-claims or counterclaims, may file appropriate

information, pleadings, notices, or the like, with appropriate agencies

and/or courts to seek an appropriate resolution for the condominium

community and for the elderly resident.

e) Costs:

Matters relating to costs for assessments and recommendations as herein

contemplated, and relating to costs and fees for actions as herein



contemplated are left to the discretion of the Association as more

particularly set forth in the Association Bylaws.

5. No Effect on Condominiums Seeking to be Licensed as an Assisted Living

Facilities:

This section shall not be applicable to any condominium that seeks to become

licensed as an assisted living facility pursuant to Chapter 90, Title 11, Hawaii

Administrative Rules, as amended.



EXHIBIT D

RAMIFICATIONS OF “SPLITTING” AN EXISTING
ASSOCIATION











EXHIBIT E

PROPOSED AMENDMENT TO CHAPTER 514A






